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Probate is Not the Enemy
Executors, your financial institution has requested probate. This document is intended to explain probate and
how you can be protected. Probate is not the enemy; it should be viewed for what it is, a court document
ratifying the appointment of the executor and establishing before the court that it is the deceased’s last known
Will.

When is probate needed?
There are many different reasons why probate would
be requested. Although not a comprehensive list,
here are a few of the instances where probate could
be required:








beneficiaries of the newer Will. Retrieving the money
from the beneficiaries originally paid could be
extremely difficult.

Real property is solely owned or as tenants in
common by the deceased.
A transfer agent requires probate to deal with
shares held in a publicly traded company.
A financial institution requests probate in order
to release funds held on deposit.
A testamentary trust is established under the
Will.
There are beneficiaries under the age of
majority.
The executor has pre-deceased or renounces
and no alternate executor is named.

Why a financial institution requests
probate
Each financial institution, whether a bank, credit
union or other financial entity, has established policy
to determine when probate is required to release
funds. Standard contributing factors include the
registration of the account and the value of the
assets.
Why probate? An example, an executor advises the
financial institution that a client has passed away.
There is a $120,000 term deposit solely in the
deceased’s name. The executor asks the financial
institution to waive probate, having shown a Will
dated 2003 that distributes the estate to three
charities. What if six months after distribution a Will
dated 2008 was located naming another executor
and distributing the estate to the deceased’s nieces
and nephews? Without probate the financial
institution could be in position where it may be
required to pay out the funds again to the

Why an executor may want probate
Let’s use the same example as before. You’ve
released the funds and a newer Will is found with a
different executor and beneficiaries. Without
probate, the executor would be personally held
liable.
If, however, the executor had obtained probate and
a newer Will was subsequently found, there would
be no personal liability attached to the executor.
And what if the Will was not properly executed? By
going through the probate process, any
discrepancies in execution may be addressed. The
court may not grant probate if a Will does not meet
certain standards.
If there are beneficiaries under the age of majority,
the executor will need to probate to establish their
authority to distribute the assets and deal with any
ongoing trusts. No investments can be made within
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the trust without the probate document giving the
trustee the authority to do so.
Another instance is where the deceased has made
no provision for their spouse; this is not uncommon
in many later-life second marriages. Each province
has a limitation of when the spouse may apply under
dependent’s relief, and it is generally tied to the
date probate is obtained.
In conclusion, probate is a process to be respected.
Using sound estate planning practices to reduce
probate is sensible, but avoiding it at all costs may
end up costing the estate more than paying the
probate fee.
Remember, probate is not the enemy. It reduces the
liability of the executor.
Build a relationship with Concentra Trust and build greater
loyalty with your clients. With over 60 years’ experience,
we are your estate and trust administration experts.
To browse prior bulletins by date or topic, visit Trust
Bulletins. Please note the direct link will prompt you for a
username and password. Simply use the same information
you would if signing into our website via the login button
on our home page.
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